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Allocating Health Care Morally

Einer Elhauget

This Article examines the promise and limits of a moral paradigm for
allocating resources both to health care and among competing health care
needs, and derives the essential attributes of a moral health care system.
The author concludes that, given society’s limited resources, the absolutist
position that no beneficial health care should ever be denied is untenable.
Nonetheless, no health care system can survive unless it avoids ongoing
tradeoffs between health needs and monetary costs by imposing a budget-
ary constraint derived outside the moral paradigm. The author also con-
cludes that the principle that everyone should receive a minimum of
adequate care lacks a concrete affirmative meaning sufficient to guide
health care allocations. However, the absence in the health care context of
important negative reasons for refraining from an equal distribution of
societal resources supports defining adequate care roughly as the level of
health care enjoyed by the middle class. The author then addresses how to
allocate morally a limited budget among the different health care needs of
a group. He rejects arguments that certain health maximization standards
are discriminatory or in tension with equity, showing that these arguments
generally assume without justification that the status quo is the proper
baseline for measuring discrimination. Upon examination, each maximiza-
tion standard simply reflects a different baseline of what an equitable dis-
tribution of health care would look like. Although moral analysis provides
various useful criteria for making health care tradeoffs within a fixed
budget, in the end it cannot dictate any particular measure of group health
maximization. Accordingly, individuals should have a diversity of moral
choice by being able to choose—among an array of health plans—the plan
that allocates resources according to the policy they prefer. Finally, the
author examines consent-based theories of moral justice and concludes they
cannot alone resolve allocation questions. The reason is that one must go
outside the consent-based framework both to determine the timing and con-
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ditions for valid actual consent and, where meaningful actual consent is
unfeasible, to determine when and to what individuals should be presumed
to have consented. Nonetheless, when coupled with the other propositions
derived in this Article, consensual theories can help legitimate binding indi-
viduals to their choices among group health maximization policies and can
exclude some allocations that we can presume no one would have con-
sented to ex ante. This Article thus provides a morally and practically tena-
ble framework—grounded in a specific proposal—within which individuals
can consent to particular health care allocation schemes.

InTRODUCTION

Health law policy suffers from an identifiable pathology. The pathol-
ogy is not that it employs four different paradigms for how decisions to
allocate resources should be made: the market paradigm, the professional
paradigm, the moral paradigm, and the political paradigm. The pathology
is that, rather than coordinate these decisionmaking paradigms, health law
policy employs them inconsistently, such that the combination operates at
CTOSS-pUrposes.

This inconsistency results in part because, intellectually, health care
law borrows haphazardly from other fields of law, each of which has its
own internally coherent conceptual logic, but which in combination results
in an incoherent legal framework and perverse incentive structures. In other
words, health care law has not—at least not yet—established itself to be a
field of law with its own coherent conceptual logic, as opposed to a collec-
tion of issues and cases from other legal fields connected only by the hap-
penstance that they all involve patients and health care providers.

In other part, the pathology results because the various scholarly disci-
plines focus excessively on their favorite paradigms. Scholars operating in
the disciplines of economics, medicine, political science, and philosophy
each tend to assume that their discipline offers a privileged perspective.
This leads them either to press their favored paradigm too far or to concep-
tualize policy issues solely in terms of what their paradigm can and cannot
solve.

Instead, health law policy issues should be conceived in terms of com-
parative paradigm analysis. Such analysis focuses on the strengths and
weaknesses of the various decisionmaking paradigms, determining which is
relatively better suited to resolving various decisions, and then assigning
each paradigm to the roles for which it is best suited. It is from this com-
parative perspective that this Article analyzes the promise and limits of the
moral paradigm for allocating health care resources.

The moral paradigm denies that the questions of what resources should
be devoted to and within health care are matters that should be resolved by
the market, professional judgment, or political forces. Instead, decisions
about when health care should be provided call for moral inquiry because
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they affect profound matters of life, death, and health. As we will see, the
principles guiding this moral inquiry are varied, including the immorality of
allowing death and suffering, the obligation to treat everyone as equals, and
the importance of respecting individual autonomy. Often these principles
conflict. Moreover, different moral philosophers emphasize different prin-
ciples and reach different conclusions about their interpretation. One thus
cannot speak of @ moral paradigm in the sense of one monolithic set of
universally agreed moral principles for guiding medical resource allocation.
What unites the various positions I will group under the moral paradigm is
not their uniformity but their insistence that allocation decisions should be
derived from moral analysis, rather than dictated by market forces, profes-
sional judgment, or political accountability.

‘What role should such a moral paradigm have in allocating health care
resources? Conclusions on such questions can often be hopelessly abstract
and slippery. To ground my analysis, let me assert up front a concrete pro-
posal, one toward which I believe the national health care systems of the
world are (from different directions) slowly converging.! The analysis of
the moral paradigm offered here supports, when coupled with the strengths
and weaknesses of the other paradigms, a health care system having the
following elements.

(1) A politically set annual health care budget with an associ-
ated tax not linked to employment.

(2) Free access for all individuals to a care-allocating plan.

(3) Individual choice about which plan they wish to join for
some significant period (I suggest three years).

(4) Competition among care-allocating plans that each receive
a share of the government budget based on the number of individu-
als they enroll, adjusted for each person’s health risk, and that can-
not retain profits from their budget (other than a possible bonus
linked to total number of enrollees) but must instead spend it on
those enrollees. Plans must accept all who wish to enroll.

(5) Management of those care-allocating plans by profession-
als who have the range of diagnostic expertise to evaluate the health
care needs of plan enrollees, who have salaries unaffected by spend-
ing decisions (other than a possible bonus per enrollee), and who
have a duty to decide how to allocate each plan’s budget to purchase
those health services that maximize health benefits for the unit’s

1. The direction of United States health care reform is well-known. Receiving somewhat less
attention in this country is the fact that countries that begin from the opposite extreme of national health
care systems, such as Britain and Sweden, are introducing market reforms that move those countries in
the opposite direction, but toward what looks like a common destination. See HEr MasEsTY’s
StaTIONERY OFFICE, WORKING FOR PATIENTS (1989) (describing British reforms); GORAN BERLEEN ET
AL., THE ReFORM OF HEALTH CARE IN SWEDEN: NATIONAL REPORT TO OECD 29-31 (1992) (describing
Swedish reforms).
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enrollees. Their sole incentive should thus be to do a good enough
job at rationing to keep and attract enrollees.

(6) Maintenance of the vast majority of health care providers
as private suppliers of procedures, tests, and technologies that com-
pete with each other to sell to the care-allocating plans. This should
create incentives for cost-effective innovation because suppliers will
now face purchasers who have both the knowledge and incentives to
trade off the costs and benefits of care.

(7) A politically appointed agency, the members of which are
insulated from removal, that has only two tasks: setting risk adjust-
ments and licensing care-allocating plans by verifying their diagnos-
tic expertise and fiscal soundness. In particular, this agency would
not dictate a uniform schedule of covered services because that
would be up to each care-allocating plan.

(8) The individual right to purchase additional care outside
these plans on the open market.

A full analysis of why the market, professional, and political para-
digms support these conclusions is beyond the scope of this Article.2 Our
present task is more modest, but hardly minor. Does moral analysis support
this sort of allocative system? I begin by exploring two versions of what it
might mean to have a moral belief in a societal obligation to provide, or an
individual right to receive, health care.®

The first is the absolutist position that health care must be provided
whenever it has any positive health benefit. As Part I discusses, this posi-
tion is obviously untenable: at some point tradeoffs must be made between
health care and other social goods even if health were our only or ultimate
goal. While this may seem obvious to many, the point requires some elabo-
ration because this is by far the moral norm most pervasive in actual health
law policy debate and most commonly invoked in actual allocative deci-
sionmaking. Thus, one lesson of the analysis in Part I is that the moral
paradigm cannot succeed unless it incorporates, or is limited by the external
imposition of, some tradeoff between health care and other goods in life.
Another lesson, no less important, is that any system that frames ongoing
allocation decisions as a choice between individual health care needs and
the monetary cost of that care will inevitably prove unstable.

The second version of the belief in a moral obligation to provide, or a
right to receive, health care is the more modest claim that society must
provide everyone with at least a minimum of adequate (or decent) health
care. Part IT examines this claim, concluding that the concept of “adequate

2. Such a full analysis will appear in a forthcoming book on which I am working.

3. A substantial literature debates whether this moral question is better conceived of as a societal
obligation or an individual right. See DANIEL CALLAHAN, WHAT KIND OF LiFg: THE Limits oF MEDICAL
PRrOGRESS 58 n.28 (1990) (collecting sources). Because it does not affect my analysis, I do not take this
distinction up here.
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care” has no coherent affirmative meaning capable of guiding decisions
about what to allocate either to health care generally or among different
health care needs. Rather, at bottom this moral claim reflects a belief that
one particular factor—ability to pay—should not significantly affect the
health care received.

While this belief seems perfectly consistent with moral claims to dis-
tributive justice generally, the oddity is why the redistributive claim is lim-
ited to in-kind provisions of health care. After reviewing and rejecting the
traditional arguments for targeting health care, Part II concludes that such
targeting has less to do with the special positive characteristics of health
care than with the absence of some potent negative reasons for pragmati-
cally refraining from the redistribution generally supported by the aims of
distributive justice.

This analysis has various implications. An individual’s ability to pay
should indeed be irrelevant to determining that individual’s access to the
minimum of adequate care. Moreover, the redistributive nature of this
claim allows us to provide rough content to the “adequate care” standard: it
means approximately the same level of care as that obtained by the middle
class in their society. The right to adequate care, in other words, is the right
of equal access to middle-class health care. This does not, however, help us
in deciding what level of care the middle class should obtain; the adequate
care standard does not determine any particular level of aggregate health
care spending or otherwise make the tradeoff between health care and other
social goods. Nor does the adequate care standard help us decide how to
allocate the aggregate spending among health care needs—other than fore-
closing allocative criteria based on ability to pay.

Part IIT addresses the latter of the questions left open by these adequate
care standard: how to allocate, using the moral paradigm, resources budg-
eted for health care among different health needs. One might think that the
basic standard should essentially be medical: resources should be allocated
so as to maximize the health of the covered population. However, as Part
III explores, “group health maximization™ has no inherent medical meaning.
Group health maximization can be measured in various ways, and the
choice among them requires a moral, not medical, judgment. Moreover, as
we shall see, each of the major measures of group health maximization
reflects a particular notion of what constitutes an equitable distribution of
health care among health needs.

This helps reveal the flaw in arguments that health maximization stan-
dards are discriminatory. Such arguments generally presume without justi-
fication that the status quo is the proper baseline for measuring
discrimination. One must instead measure discrimination from a baseline
of what one regards—on independent moral grounds—as an equitable dis-
tribution of health care. Since each health maximization standard reflects a
different baseline, here maximization standards and equity goals are not in
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tension with each other but are alternative manifestations of the same
choice of priorities.

Moral and philosophic analysis is thus enormously helpful in structur-
ing allocation decisions within health care. However, this moral analysis
has not produced, nor is it capable of producing, any clear winners among
the leading measures of group health maximization. Rather than suppress
this justifiable variety of moral positions by imposing (via elite judgment or
public polling) one single maximization measure on all, Part III concludes
that society should provide, to the extent possible,* a diversity of moral
choice by allowing individuals to sign up with the care-allocating plan that
offers the health maximization policy they most prefer.

Finally, Part IV examines theories of moral justice based on autonomy
and actual or presumed consent. Although often illuminating, prior-consent
theories offer no panacea for dissolving the underlying moral difficulty of
determining how to allocate resources. This is because their implications
turn radically on four factors: the timing (including frequency) of consent,
the conditions under which consent is considered valid, when consent may
be presumed, and to what individuals may be presumed to have consented.
Because we must ultimately go outside the consent-based framework to
determine these factors, consensual theories cannot offer a complete moral
justification for health care allocations.

Nevertheless, while unable to provide a complete solution, consensual
theories can still offer useful moral guidance. If we can establish the fore-
going parameters for consent through some other means, consent to a par-
ticular method of group health maximization from limited resources can
both help establish a diversity of moral choice and help legitimate binding
individuals to the choices they have made. In particular, the analysis in
Parts I-IIT suggests that individual consent should be solicited under condi-
tions where ability and willingness to pay is irrelevant, and where the tim-
ing forces individuals to make some tradeoff between the benefits and
opportunity costs (in foregone health care) of various allocation methods.
Furthermore, although actual consent to specific health care allocation deci-
sions is unfeasible given the information and transaction costs involved,
structuring consent as a choice among group health maximization measures
can make actual consent more meaningful, and thus minimize the need to
presume consent. And while presumed-consent analysis is far from deter-
minate, it does seem sufficient to exclude some care allocation schemes,
including those that are random, discriminatory, or fail to make risk adjust-
ments. The moral paradigm developed in this Article can thus provide a

4. Self-selection may make some moral norms hard to sustain in a system permitting choice
among allocating plans even if a majority agrees with those norms. Risk adjustments will thus be
necessary and, to some degree, the amounts of those risk adjustments will necessarily require a central
body to unilaterally impose some allocation choice. See infra text accompanying notes 261-64.
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